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“[s]cientists want to advance scientific
knowledge rather than to protect society from
science; the policy maker's ordering of
values i1s the reverse. Not that scientists
are indifferent to public safety; but it is
not their business and sometimes it is in
competition with their business

RICHARD A. POSNER,
CATASTROPHE: RISK AND
RESPONSE 99
(2004)(emphasis added).

CATASTROPHE

RISK AND RESPONSE
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Conflict of the First Priorities

Policy Makers

Scientists
S'T-E-M

lst Priority of Value:

Advancement of
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lst Priority of Value:
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7 Sea, @.g,, Orr, or Sci. & Tecn. Fovu’y, Brozemsist yor A% Al Birz or
Ricara 46 (Oct. 2022) (WTFDKEJICHN : "Automated systems with an
antended use within sensitive domains, inocluding, but not
limited to, criminal justice, employment, education, and health,
should additiocnally be tailored to the purpose, providae
meaningful access for ovaraight, include training for any peocple
intaeracting with the systaem, and incorporate human consideration
for adverse or high-riask decisions.” (emphasis added)) .

* See Stark & Hutson, supra note 1, at 957-58 (T OFEFILICEME

N IBEDAICEOMEEBHNT IV 7 FORBYLERHS CERREN

EEREGRLESN S, BE - RMFNOFELHET S (ABPN AL OBRWSH
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! See, Margaret Hu, Critical Data Theory, 65 We. & Mamy L. Rxv.
839, 862 (2024). UH. TLTLELORREFMT L LLEIRFIELE
BEAARBRETREERLTNSICLMHLT, ar TRAVESBRIZALYTRES 2
T, TRUMHDESE) ("veneer of accuracy”) BB SLTREY LXBM
& LT, see Stark & Hutson, supra note 1, at 929-30.

® Bouston Fed, of Teachers, infra note 24, 251 F.Supp.3d at 1171
("Algorithms are human creations, and subject to error like any
other human endeavor.*& ZHEERAHIN) . See also 1feoma Ajunwa,
The Paradox of Automation as Anti-Bias Intervention, 41 Cambozc
L. Rev, 1671 (2020) (AI IZE FAMESOES L, BELLAIOAESE F2A
HhRELELEL, HSEME TS a1 MM ES L ABAMOCEEORE
EAWTHFRbREGOEHOLALTHE, LiR) ; Danielle Keats
Citron, Technological Due Process, B85 Wasi, L. Rev, 1249, 1253
(2008) (BEFROSBFORE RIS THEERALLTOI32 0%
FoTEESTNOIMBMEIER) : Crystal Godfrey, Legislating Rig Tech:
The Effects Amaron Recognition Technology Has on Privacy Rights,
25 U.8.F. Isvmir. PRos. & Tecw.L.J. 163, 166 (2021) (7075 IO@EEM
AVRATLIEW) ,

¢ Sea authorities cited in supra note 1. See also Yonathan Arbal
et al., Systematic Regulation of Artificial Intelligence, 56

N

16

- BERTIE (b) ABBHAIORLY ° MERISHYRAH, MO2ThENM
TEILRBDPUCLGVEICRBHDITAES, TOYAYE) CEESFOH
TR,

ARIz. Sr L.J, 545, 557 12024) Godfrey, supras note 5, at 168 (5
ERE FRT—7 5% ﬂth‘oIHﬁ‘ﬂt&!*htl\ét%ﬁﬁ) mA
IZAT Qﬂm’f6&!31398!!»‘&!.6')178!‘“?61#& LT, sea,

©.g., Sonderling et al., infra note 12,
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A reoview that snalyzed more than a thousand studies on
enotional expresaion concluded that “[e]fforts to aimply
‘read out' people’'s internal states from an analysis of
their facial movemants alone, without considering various
aspects of context, are at best incomplete and at worst
entirely lack validity, no matter how sophisticated the
computational algorithms."[] Nevertheless, large
companias [] --plus a host of well-fundad start-ups--
continua to sell stionable affact recognition
technology, and it i3 sometimes deployed to grant or dany
formative life opportunities,

/'ouml/'o«nml 07-02.html

A striking example of the use of affect recognition is in
biring.

Rebecca Kelly Slaughter et al., Algorithm and Economic
Justice: A Taxonocwmy of Harms and a Path Forward for the
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decision rules, and assumptions—EVAAS scores will
remain a mysterious ‘black box,’ imperative to
challenge.
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VALUE-ADDED EVAASTTGT RELATIONSHIP TO 3 E 3
RATING EXPECTED AVERAGE 2
GROWTH + S|
Well above Equal 1o or greater than 2 Students on average 3 . 3
HOUSTON FEDERATION OF substantially exceeded Qlwnw —
TEACHERS, 1LOCAL 2415, expected average growth E =l O 5
et ul.. Plaintiffs, Above Equal to or greater than 1 but Students on average (-
o less than 2 exceeded average growth 9 @ 3 —+
HOUSTON INDEPENDENT SCIOOL No detectable Fqual 10 of greater than -1 but | Students on average met | =3
DISTRICT, Defendant. difference less than 1 expected growth ﬁ %".L} (el I 0))
TS [k - i S
CIVIL ACTION I-14-1150 Below Equal to or greater than -2 but | Studenis on average fell . oq| r—
less than -1 short of average growth 6 ?% (@) (@)
Unitied States Distriet Court, -
8.1 Toxax, Houston Division - Well below Less than -2 Students on average fell E S —. (@)
” substantially short of expected _’é o |
Signed GOAN201T average growth ~—
e 3 2
[W]ithout access to [the vender’s] proprietary H o ﬁﬁ
information—the . . . computer source codes, > EE
| -

ﬁIéD.téachers have no meaningful way to ensure
correct calculation of their EVAAS scores, and as a
result are unfairly subject to mistaken deprivation

of constitutionally protected property interests in
their jobs.
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“Algorithms are human
creations, and subject to
error like any other human
endeavor.”

Houston Fed. of Teachers v.
Houston Independent School
District, 251 F.Supp.3d 1168, 1177
(S.D.Tex. 2017) (emphasis added).
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Transparency and explainability (Principle 1.3)

This principle is about transparency and responsible disclosure around Al systems to ensure that people understand when they are engaging with them and can

challenge outcomes

“ Al Actors should commit to transparency and responsible disclosure regarding Al systems, To this end, they should provide

meaningful information, appropriate to the context, and consistent with the state of art:

> to foster a general understanding of Al systems, including their capabilities and limitations,

> to make stakeholders aware of their interactions with Al systems, including in the workplace,

> where feasible and useful, to provide plain and easy-to-understand information on the sources of data/input, factors, processes

and/or fogic that led to the prediction, content, recommendation or decision, to enable those affected by an Al system to

understand the output, and,

» to provide information that enable those adversely affected by an Al system to challenge its output.

Rationale for this principle

The tesm Transparency Carmies multipbe meamngs in the context of this Principle,
L] is first an disclosing when Al Is being used (in 3 pradaction,

recammendatio Jecrsion. or that the user Is interacting cirectly with an Af

powered agent, stch as a chatbot) Disclosure should be made with propartion to

the importance of the interactran The groweng ubsuity of Al applicatsans may

Influsnce the desirabiity, effectivenass or Teasibility of disclesure in some (ases

Transparency further means enabling people to understand how an Al system 15

developed, trained, operates, and deployed m the relevant application domain, so

that consumerss. for example, can make mote informed choices. Traasparency sisc
refers 1o the ability 10 provide meaningful iInformation and darity about what
information is provicdes and why Thus transparency d ot in general extend to

tha disclosure of the source ar other propnetary code or shanng of propnetary
datasots, all of which may be too techncally complex to bo feasbie or useful to

understanding

an outcome, Source code and dotasets may also be subject to

intellectual property, including frade secrets

Explainability means enabling people affected by the cutcome of an Al system to

understand how it was arrived at. This entails providing easy-to-understand

information to people affected by an Al system's outcome that can enable those

adversely affected to challenge the outcome, notably - to the extent practicable

| the factors and logic that led to an outcome. Notwithstanding, explainability can

Therefore, when Al actors provide an explanation of an outcome,_they may

consider providing — in clear and simple terms, and as appropriate to the context —

the main factors in a decision, the determinant factors, the data, logic or algorithm

Lehind the spedficowtcome oLexplaining whysinilardeokiggriicumst ances . .
| generated a different outcome. This should be done in a way that allows

individuals to understand and challenge the outcome while respecting personal

data protection obligations, if relevant.

(emphasis added)

e Y Y 5

37



https://oecd.ai/en/dashboards/ai-principles/P7

AIERA| ~ AIHARSA: 38
BAMNEFEEELXZTE
G20 2019.6.
ST ToALBRERESS
‘Q
OECD 2018.9. ~ 2019.5.

- BESEIE 2019.5
« AIEFAREH ~2019.2

&) OECD

NERF 2018.4. ~ 2019.3.
« AFIFRIDDOAI SRR

|
niostions

ARy — S HE S 2016.10. ~BRfE
. OECDIZRAFBHL IIL U REMRE L L S, &5
o AIRYR D)= S HE T+ —SLIZRITAER D URERIFEEE S,

« h—RF¥— :Liﬁuﬁarl@j:/vzu/z&Elzl:j:ﬁﬁﬁ&#ﬁ/fm%éﬁm O e
S « QECDH T F B IA=Z LICIYTIDFRK . @00 : 5,3;,» -
: Y BN BNGEREEXRESA BHEEBRBKE) Y S8
I ‘|.;.\ ) ]

Lo AIRYRD—{LiREISE_ ~20166. _________________ |




AlIZE 1 B ERRAL IR~ DO MR 30

G 7 R#BEXERS (S, 2016%4A)

BRI (4 55) 5D DRI

‘GTEEMNFILEZY ., OECDFEFHEDH AL T, ARV =Vt - 8F

5%

ZEP AIRZERMNOFEEFAIRYET V72O AR - EFH - RE

- EMREICEL. EEREDOBARAT IRV —DBEZRF T, BRNGERET

HEDHD”
= SNEEIOERESS

; . et .a‘-.‘.

3’13,,.; 04.-9‘\‘) L

—
-

]‘Tid(l\, _\prii 29 - 30, 2016

| A
tonal ¢ t } . /

-ﬁn" i""

XIRFEICKIUS, NSEELT, 8IHB DAIFRERBIZE T,

stributed material

Proposal of Discussion toward Formulation of Al R&D Guideline

Referring OECD guidelines governing privacy, security, and so on, it is necessary to begin
discussions and considerations toward formulating an international guideline
consisting of principles governing R&D of Al to be networked (“Al R&D Guideline”) as
framework taken into account of in R&D of Al to be networked.

Proposed Principles in “Al R&D Guideline”

1. Principle of Transparency
Ensuring the abilities to explain and verify the behaviors of the Al network system
2. Principle of User Assistance
Giving consideration so that the Al network system can assist users and appropriately provide users with opportunities to
make choices
3. Principle of Controllability :
Ensuring controllability of the Al network system by humans 2 5
4. Principle of Security

Ensuring the robustness and dependability of the Al network system J 3 i

5. Principle of Safety

Giving consideration so that the Al network system will not cause danger to the Iives/pgdies‘bf users and third parties
6. Principle of Privacy JoY

Giving consideration so that the Al network system will not infringe the privacy of users and third parties

7. Principle of Ethics |

Respecting human dignity and individuals’ autonomy in conducting research and development of Al'to be networked

8. Principle of Accountabllity

4
Accomplishing accountability to related stakeholders such as users by researchers/developers-of Al to be n%ﬁked

1
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(*1) Charles P. IV Trumbull, Autonomous Weapons: How Existing Law Can Regulate Future Weapons,
34 EMORY INT’L L. REV. 533 (2020).

(*2) KB4k HEREH, 748, at page 17.

(*3) Ehan Lowens, Note, Accuracy Is Not Enough: The Task Mismatch Explanation of Algorithm
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Aversion and Its Policy Implications, 39 HARV. J. L. & TECH. 259 (2020).
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